May 17, 2011

The President
The White House
Washington, DC 20500

Dear Mr. President:

As leaders of the nation’s business groups and trade associations representing virtually the
entire range of American private enterprise, including thousands of small and medium-sized
businesses, we urge you not to sign an executive order that would require companies to disclose
their political spending—and that of their officers and directors—as a condition for bidding for
federal contracts.

We have reviewed the publicly available draft of the proposed order. It suffers from severe legal
and policy defects and would, if signed, immediately damage the federal contracting process.

The executive order would make every company that tries to contract with the federal
government disclose spending that is confidential and used to fund core, First Amendment-
protected political speech. Also troubling is the executive order’s reach beyond companies to
their individual officers and directors, who would be forced by the executive order to disclose
personal political spending undertaken with their own assets. This aspect of the order will both
impair individuals’ First Amendment freedoms and interfere with the relationships between
companies and their employees.

The political spending covered by the draft executive order is protected by the First Amendment
and may not be interfered with absent an important governmental interest. It is quite clear,
however, that despite perfunctory language to the contrary, the draft executive order is not
motivated by a desire to improve the federal procurement system or any other potentially
legitimate governmental interest. Indeed, the federal procurement system already has several
built-in safeguards that work quite well to ensure that contract awards are based on the merits
of the bid proposal.

Rather than strengthening these existing safeguards, the draft executive order would politicize
the procurement process. The proposed order will either encourage covered speakers to refrain
from exercising their constitutional speech rights so as to avoid jeopardizing their
competitiveness for federal contracts, or it will encourage speakers to alter their political
messages in ways perceived to increase their chances of being awarded federal contracts. Either
effect is a problem under the First Amendment.

The draft executive order also would unfairly disadvantage only a specific category of speakers:
companies and the organizations that represent them. The order would limit the ability of
businesses, including small, disadvantaged, women, veteran, disabled, and minority-owned



businesses—the targets of a substantial portion of the hundreds of billions of annual federal
contract dollars—to participate fully in the political process, while allowing unions and grant-
and aid-seeking organizations to engage in political speech without additional restrictions.
Laws that draw these types of unreasoned distinctions between categories of speakers are not
just lopsided and discriminatory—they are arbitrary and cannot withstand legal scrutiny.

Furthermore, the draft order would destroy the carefully calibrated balance of campaign finance
regulation established by Congress. Political speech lies at the core of the First Amendment and
decisions regarding its regulation must be carefully measured against the extent to which such
regulations will impair First Amendment rights. Congress has already performed that task by
enacting the Federal Election Campaign Act in 1971 and amending it and declining to amend it
several times since. By unilaterally implementing disclosure obligations that are not imposed by
FECA—indeed, by imposing disclosure obligations that Congress has affirmatively rejected in
the failed DISCLOSE Act—the draft executive order impermissibly overrides the clearly
expressed will of Congress.

The harms outlined above would begin the moment you sign the draft executive order. Even
though the order purports to apply only to contracts solicited after the Federal Acquisition
Regulatory Council promulgates final implementing regulations at the end of 2011, the order
requires the disclosure of all covered spending for the two years preceding a bid for a contract.
As a result, every bid attempt and political spending decision made after you sign this order will
be undertaken in its shadow.

The Executive has a statutory obligation to procure goods and services based on the best value
for the American taxpayer. It also has constitutional obligations to respect the legislative
domain of Congress, to refrain from chilling protected political speech, and to avoid subjecting
citizens to arbitrary laws. The draft executive order violates each of these duties and potentially
turns the procurement process into a tool with which to reward political allies and punish
political opponents. Accordingly, we urge you to abandon this dangerous and ill-advised
proposal. American businesspeople should not be forced to limit the exercise of their
constitutional rights under a new and oppressive regulatory scheme.

Sincerely
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